Grievances

The ACAS Code of Practice sets out rules and procedures which employers and employees should follow when an employee decides to raise a grievance in the workplace. Failure to follow the Code can have significant consequences for both employers and employees.

From April 2009, employment tribunals will be able to increase awards for breaches of statutory or contractual rights by up to 25% where they find that an employer has unreasonably failed to comply with all stages contained in the Code, for example, not allowing an employee to appeal an original decision.

Failure by an employee to comply with the Code, for example, by not raising a grievance with an employer or failing to use the right to appeal against an employer’s decision, could result in an employment tribunal reducing awards made to an employee by up to 25%.

The Code also does not apply to collective grievances, affecting two or more employees, which have been raised by a representative of a recognised trade union or other appropriate workplace representative.

Dealing with grievances informally

The ACAS Code of Practice encourages employees to seek to resolve grievances informally in the workplace. Problems in the workplace can be resolved during the normal course of working relationships. 
Although employees may not have a right to be accompanied at an informal grievance meeting, it is good practice for employers to permit union representatives to accompany members at informal grievance meetings. 
Workplace procedures should set out the process which an employee should follow where they decide that they want to attempt to resolve an issue informally, for example identifying who the employee should approach where they have a problem at work. Employees however should also have the right to trigger a formal grievance procedure where they consider an issue is sufficiently serious or is of such a nature that it is best handled through a formal process.

Raising grievances formally

The ACAS Code of Practice sets out the rules and procedure which employees and employers must follow where an employee decides to raise a grievance formally in the workplace. When following these procedures employers must act fairly and comply with the principles of natural justice contained in the Code. In particular, employers are expected to:

· Deal with issues promptly and not unreasonably delay meetings, decision or appeal.

· Act consistently when deciding what action to take in response to a grievance.

· Allow the employee to put their case before any decisions are taken.

· Carry out any necessary investigations to establish the facts relating to a grievance before making any decision.

· Arrange a grievance meeting with the employee and make every effort to attend the meeting

· Allow the employee to be accompanied at any formal grievance meeting or appeal meeting.

· Allow the employee to appeal against any formal decision made.
The Code also places duties on the employees. In particular, the Code states that the employee must:

· Deal with issues promptly. It is unclear what this might involve, but it could include ensuring that grievances are raised promptly.

· Act consistently. There is no guidance provided either in the ACAS Code or the Guidance which this might involve.

· Make every effort to attend formal grievance meetings with the employer.

· Follow the grievance procedure in full, including using the right to appeal.

The four key stages of formal grievance procedures contained in the ACAS Code of Practice are as follows:

1.
Letting the employer know the nature of the grievance

The Code of Practice firstly requires an employee to inform the employer of the basis of the grievance in writing.

“31. If it is not possible to resolve a grievance informally employees should raise the matter formally and without unreasonable delay with a manager who is not the subject of the grievance. This should be done in writing and should set out the nature of the grievance.”

ACAS Code of Practice

Where a grievance is serious, or the employee has attempted to raise a problem informally but without a successful outcome, the employee should raise the issue formally with their employer in writing.

It is not clear whether employment tribunals will reduce awards where an employee has failed to attempt to raise an issue informally with a manager before triggering a formal procedure. It is hoped that tribunals will take a commonsense approach allowing the employee to decide at what point a formal grievance should be raised.

The employee should set out their grievance in writing and in as much detail as possible. In some cases, it may be helpful to spell out how the issue could be resolved and what steps the employee would like the employer to take. The employee should focus on the facts and should avoid language which may be considered abusive.

Where an employee’s grievance relates to treatment by their own line manager, the employee should raise the grievance with a different manager or with the HR Department if there is one. It is good practice for workplace procedures to identify the person whom employees should approach in such circumstances. In small firms which are run by the manager/owner there may be no other manager to raise a grievance with. In such cases, managers are under a particular duty to treat all grievances fairly and objectively.

2.
Holding a grievance meeting

The employer must arrange a meeting to discuss the grievance.

“32. Employers should arrange for a formal meeting to be held without unreasonable delay after a grievance is received.

33. Employers, employees and their companions should make every effort to attend the meeting. Employees should be allowed to explain their grievance and how they think it should be resolved. Consideration should be given to adjourning the meeting for any investigation that may be necessary”.

ACAS Code of Practice

The grievance meeting should be held without unreasonable delay after a grievance is received. The ACAS Guide suggests that the meeting should ideally take place within 5 working days.

The meeting should be held in private and in a suitable room where there is no risk of interruptions. Employers should make reasonable adjustments to accommodate the needs of workers with disabilities. The employee has the right to be accompanied at the meeting.

Employers should also provide an interpreter for employees who do not speak or have difficulties understanding English or a facilitator for individuals with learning difficulties. This person should attend in addition to any companion.

Employers, employees and their companions must make every effort to attend the meeting. Where an employee fails to attend a meeting an employment tribunal may reduce any award.

NB : the employee has a statutory right to ask for the meeting to be rearranged if their chosen representative or companion cannot make the proposed time. The employee can propose a reasonable alternative time within 5 working days.

How should the meeting be conducted?

The ACAS Guide reminds employers that grievance meetings are different to disciplinary hearings and should conduct in a manner which encourages discussion and the finding of an amicable solution. Employees must be given the opportunity to restate their grievance and to set out how they would like to see the issue resolved. The employer should consider adjourning the meeting if issues arise which need to be investigated.

Employees and union representatives should keep detailed notes of the meeting. 

The role of the union representative at a disciplinary hearing

The Code of Practice explains the role of the union representative or companion in a disciplinary meeting:

“37 . The companion should be allowed to address the hearing to put and sum put the worker’s case, respond on behalf of the worker to any views expressed at the meeting and confer with the worker during the hearing. The companion does not, however, have the right to answer questions on the worker’s behalf, address the hearing if the worker does not wish it or prevent the employer from explaining their case”.

ACAS Code of Practice

The ACAS Guide also offers some advice on how the right to be accompanied applies in disciplinary meetings:

“1 50 Before the hearing takes place, the worker should tell the employer who they have chosen as a companion, in certain circumstances (for instance when the companion is an official of a non-recognised trade union) it can be helpful for the companion and employer to make contact before the hearing.

151 The companion should be allowed to address the meeting in order to:

· put the worker’s case

· sum up the worker’s case

· respond on the worker’s behalf to any view expressed at the hearing

· confer wit the worker during the meeting

152 The companion can also confer with the worker during the hearing. It is good practice to allow the companion to participate as fully as possible in the hearing, including asking witnesses questions. The employer is, however, not legally required to permit the companion to answer questions on the worker’s behalf, or to address the hearing if the worker does not wish it, or to prevent the employer from explaining their case”.

ACAS Guide on Disciplinary and Grievance at Work

3.
Deciding on appropriate action

“38. Following the meeting decide on what action, if any, to take. Decisions should be communicated to the employee, in writing, without unreasonable delay and, where appropriate, should set out what action the employer intends to take to resolve the grievance. The employee should be informed that they can appeal if they are not content with the action taken.”

ACAS Code of Practice

The employer should adjourn the grievance meeting before deciding how to respond to the employee’s grievance. This allows time for reflection and proper consideration.

The employer must then write to the employee setting out clearly any action which they plan to take to deal with an employee’s grievance. Where the grievance has revealed issues with workplace practices or policies, it is good practice for employers to take action to deal with such issues. In such cases, union representatives may consider raising a collective grievance or seeking to negotiate changes to workplace policies or procedures.

Where an employee’s grievance is not upheld, the employer should also provide reasons for their decision.

4.
Appeal

Where an employee is unhappy with the employer’s decision they should appeal. Failure to appeal could result in a reduced award before an employment tribunal.

U39 . Where an employee feels that their grievance has not been satisfactory resolved they should appeal. They should let their employer know the grounds for their appeal without unreasonable delay and in writing.

40. Appeals should be heard without unreasonable delay and at a time and place where which be notified to the employee in advance.

41. The appeal should be dealt with impartially and wherever possible by a manager who has not previously been involved in the case.

42. Workers have a statutory right to be accompanied at any such appeal hearing.

43. The outcome of the appeal should be communicated to the employee in writing without unreasonable delay”.

ACAS Code of Practice

The employee must write to the employer setting out the reasons for the appeal. The employer should arrange an appeal meeting without unreasonable delay. The employer should inform the employee of the time and place for the meeting and of their right to be accompanied.

The appeal should be dealt with by a more senior manager than the one who dealt with the original grievance meeting. In smaller organisations, it may be necessary for the same manager to hear the appeal. In any event, the appeal should be handled impartially.

After the appeal meeting, the employer must write to the employee confirming the outcome of the grievance as soon as possible. They should also inform the employee that this is the final stage of the grievance.

Dealing with harassment and bullying

The Foreword to the Code of Practice encourages employers to consider adopting separate procedures to deal with issues involving bullying, harassment or whistle- blowing.

Collective Grievances

The ACAS Code of Practice states that it does not apply to collective grievances which are dealt with under an organisation’s collective grievance process. Issues in workplaces which affect a group of employees in workplace can often be dealt with more effectively through a collective process, whether through a collective grievance or through collective bargaining. 

The Code states that:

U45. The provisions of this code do not apply to a grievance raised on behalf of two or more employees by a representative of a recognised trade union or other appropriate workplace representative. These grievances should be handled in accordance with the organisation’s collective grievance process”.

ACAS Code of Practice

The collective grievance process can apply to any grievance affecting two or more employees.

Trade unions will want to ensure workplace agreements provide for a collective grievance process which can be triggered directly by a representative of recognised trade unions.
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